
Wage & Hour

Overtime Threshold May Rise to
Mid-$30,000s, Attorneys Say

The annual wage threshold below which employers
must pay employees overtime may rise to the mid-
$30,000s, employment attorneys say.

When exactly this will happen and what the thresh-
old will be precisely are anyone’s guess, because the
matter has been such a political football. But when it
does happen, it will affect employers in all industries,
and they should prepare now by auditing to ensure that
all their employees are properly classified as exempt or
nonexempt from receiving overtime, attorneys say.

The Department of Labor’s Wage and Hour Division
last set the threshold at $455 a week ($23,660 a year) in
2004. The Obama administration finalized a rule to
raise that to $913 a week ($47,476 a year) as of Dec. 1,
2016, but that change was blocked by Judge Amos Maz-
zant in the U.S. District Court for the Eastern District of
Texas.

The Labor Department appealed the ruling to the
U.S. Court of Appeals for the Fifth Circuit, and that ap-
peal is still pending, although it has been stayed,
Tammy D. McCutchen said March 12 at the Society for
Human Resource Management’s Employment Law &
Legislative Conference in Washington. McCutchen was
Wage and Hour administrator when the threshold was
raised in 2004.

Most employer comments to a July 2017 DOL ‘‘re-
quest for information’’ on the possibility of changing
the overtime rule favor a more modest raise, and no
change to the ‘‘duties test’’ that defines those with cer-
tain supervisory and other positions as automatically
exempt, said McCutchen, who is now a principal at
employer-side law firm Littler Mendelson.

She said that under the method she used in 2004, the
threshold would currently be adjusted to $612 per
week, $31,824 annualized. If the threshold were ad-
justed by inflation, it would rise to $588 per week,
$30,576 annualized. She added that it seems that WHD
eventually will raise the threshold over time to the mid-
30s.

Others agree. ‘‘Prepare for an increase in the mid-
30s. That is the range that is telegraphed right now. Be
prepared for that in terms of budgeting,’’ Jonathan R.
Sigel, a partner at Mirick O’Connell, DeMallie & Lou-
gee LLP in Westborough, Massachusetts, told
Bloomberg Law March 13.

‘‘It’s hard to fathom that the threshold would stay at
$455 a week, which is less than a living wage if you’re

working full time,’’ Carrie Hoffman, a partner in the la-
bor and employment practice of Texas-based law firm
Gardere Wynne Sewell LLP, told Bloomberg Law
March 14. She guessed a slightly lower endpoint,
around $600 a week.

Vagaries of Timing As for the timing, McCutchen
said it’s hard to predict because of the complicated bu-
reaucratic and political considerations. First, the DOL is
reviewing the public comments it received on last July’s
request for information, and will draft a new notice of
proposed rulemaking, she said. The WHD’s regulatory
agenda sets October as the publication date, but such
deadlines are usually missed, and it’s unlikely to be
published until Cheryl Stanton is confirmed as Wage
and Hour Division administrator, McCutchen said.

Next, there will be a 60- to 90-day comment period,
so ‘‘there will be no final rule this year,’’ she said. It
might appear by the end of 2019, but it could be pushed
off to the presidential election year of 2020. If a Demo-
crat wins, McCutchen said, the Wage and Hour Division
under the new administration would revive the Fifth
Circuit appeal of the Obama administration’s overtime
rule. DOL filed the appeal along with a motion to freeze
the litigation on Oct. 30, buying time for the agency to
issue a new rule. But with a change of course under a
Democratic administration, ‘‘we could be back in a
world of hurt, back at that $913 level,’’ McCutchen said.

In the meantime, ‘‘use this as an opportunity to make
sure you are classifying folks properly,’’ Sigel said.
‘‘The salary level part of the test doesn’t matter if you’re
not classifying people correctly,’’ which Sigel said many
of his clients were not when he helped them do audits
in the Obama era. He said employers should get advice
from employment counsel.

Other aspects remain equally unsettled. Secretary of
Labor Alexander Acosta spoke favorably of future auto-
matic increases to the threshold at a U.S. Chamber of
Commerce gathering. But McCutchen opposes that and
concluded as WHD administrator that the agency
doesn’t have power to impose an automatic increase.
‘‘That would trigger lawsuits,’’ she said. At least one
trade association has told her it would sue, she added.

Some clarity is appearing on secondary matters,
though, since the agency has reinstated most of a batch
of opinion letters that it was ready to issue in January
2009 but that were put on ice by the incoming Obama
administration. For example, there is a letter on how to
calculate overtime on bonuses and commissions, Mc-
Cutchen said.
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